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The Genesis — Donoghue v Stevenson (1932)

* Mrs. Donoghue was given a bottle of ginger beer
by a friend. She became 1ll after drinking it because
the bottle contained a decomposed snail.

* Mrs. Donoghue sued the manufacturer even though
she had no contractual relationship with them.
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The Genesis — Donoghue v Stevenson (1932)

House of Lords (highest court of the land in UK at the time) found that the manufacturer
owed a legal duty to the ultimate consumer to take reasonable care to ensure that the
bottle of ginger beer was free from defect likely to cause injury to health.

Lord Atkin’s famous neighbour principle ... you must not injure your neighbour... Who,
then, in law is my neighbour? The answer seems to be — persons who are so closely
affected by my act that | ought reasonably to have them in contemplation as being so
affected when [ am directing my mind to the acts or omissions which are called in
question.”

Principle has since been extended to various categories of professionals, including
Architects.
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Elements of Negligence

4 essential elements :
Existence of a duty of care
Breach of that duty
Causation
Damages

All 4 elements must be proven for a claim founded on negligence to succeed.
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REQUIREMENTS IMPOSED
BY AUTHORITIES



CASE EXAMPLE - FAILURE TO COMPLY WITH
REQUIREMENTS IMPOSED BY AUTHORITIES

Steven Phoa Cheng Loon & Ors v Highland Properties Sdn Bhd
& Ors [2000] 4 MLJ 200 [HC] — Highland Towers Case

® Highland Towers comprised three 12-storey blocks
constructed beside a steep hill with a stream.

® In December 1993, one of the blocks collapsed due to a
landslide which caused the building’s piling foundation to

buckle (bend) and shear (break). The landslide was caused by
poor drainage and inadequate retaining wall.

® The owners of the remaining 2 blocks brought an action

against, amongst others, the Architect for negligence.
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CASE EXAMPLE - FAILURE TO COMPLY WITH
REQUIREMENTS IMPOSED BY AUTHORITIES

Steven Phoa Cheng Loon & Ors v Highland Properties Sdn Bhd
& Ors [2000] 4 MLJ 200 [HC] — Highland Towers Case

® High Court found the Architect liable for negligence as he :

(1) colluded with the Developer to obtain CF for the 3 blocks
without complying with the requirements imposed by the
authorities regarding drainage plans.

(11) did not investigate whether the retaining wall was sufficient
to withstand any slope failure.
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DESIGN
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CASE EXAMPLE - FAULTY OR INADEQUATE
DESIGN

RSP Architects Planners & Engineers (formerly known as
Raglan Squire & Partners FE) v Management Corporation Strata
Title Plan No. 1075) [1999] SGCA 30

® The wall claddings (brick tiles laid on the external brick
walls) of the Eastern Lagoon II condominium failed.

® Some of the external bricks and brick tiles caused damage to
the roof and contents of one of the condominium units.

® The Management Corporation replaced all the wall claddings *Taken from https://www.rental-
. . i .com/ rty/condo/eastern-1 -ii.htm*
for good measure and sued the Architect for inadequate SO IR e
design.
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CASE EXAMPLE - FAULTY OR INADEQUATE
DESIGN

RSP Architects Planners & Engineers (formerly known as
Raglan Squire & Partners FE) v Management Corporation Strata
Title Plan No. 1075) [1999] SGCA 30

® Singapore High Court found the Architect liable as the failure
of the wall claddings was attributable to inadequate design.

® The defect was caused by an absence of movement joints and
inadequate method of adhesion (simple cement and sand base
mortar without the use of a reinforcement mesh or additives
in the mortar).

*Taken from https://www.rental-
singapore.com/property/condo/eastern-lagoon-ii.htm*
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INTERIM
CERTIFICATE
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CASE EXAMPLE - ISSUANCE OF
INTERIM CERTIFICATE

L3 Architects Sdn Bhd vs PCP Construction Sdn Bhd [2019]

MHuT ISSUANCE

The Main Contractor brought an action against the Consultant OF
Architect engaged by the Developer on the basis that they
negligently certified and issued an interim certificate. INTER I M

;lll;:msaegsasliig?tsth(éo:i hiirtleizislly allowed the Main Contractor’s CE RTI FI C AT ES

However, the Sessions Court’s decision was reversed by the
High Court on appeal.

‘ i PA PERTUBUHAN AKITEK MALAYSIA
MALAYSIAN INSTITUTE OF ARCHITECTS



CASE EXAMPLE - ISSUANCE OF
INTERIM CERTIFICATE

L3 Architects Sdn Bhd vs PCP Construction Sdn Bhd [2019]

MU ISSUANCE

The High Court found that the Architect did not owe any duty OF
of care to the Main Contractor as :-

(1) The interim certificate i1s an estimation of the value of works INTERIM

done and 1s not a final determination of that value; and CE RTI FI C AT ES

(11) As there 1s an existing arbitration clause in the 1998 PAM
Contract between the Employer and Main Contractor, that avenue
should be exhausted first.
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WARNING RELEVANT
PERSONS OF DANGER ON SITE
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CASE EXAMPLE - FAILURE TO WARN OF DANGER

Clay v AJ Crump & Sons Ltd [1963] 3 All ER 687

The building owners carried on the business of garage
proprietors on land and buildings and acquired the adjoining
site to extend their premises.

The adjoining site had old building, which had to be demolished
before erecting a new one.

They employed an Architect to prepare plans and to supervise
the works.
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CASE EXAMPLE - FAILURE TO WARN OF DANGER

Clay v AJ Crump & Sons Ltd [1963] 3 All ER 687

The plans provided for a retaining bank of earth at the base of a
particular wall. The wall was also supported by 2 buttress walls.

During the course of the demolition works, the buttress walls
were removed. The earth at the base of the wall was also
removed. This made the wall unstable.

However, when asked by the demolition contractor, the
Architect opined that it was safe to leave the wall standing.
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CASE EXAMPLE — FAILURE TO WARN OF DANGER

Clay v AJ Crump & Sons Ltd [1963] 3 All ER 687

Thereafter, the wall collapsed and injured the Plaintiff, who was
a labourer employed by the building contractors.

Court found that Architect liable as it must be have been within
his contemplation that his decision would have affected a
person working on the site.
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BUDGET CONTRAINTS
FOR DESIGN WORKS



CASE EXAMPLE — FAILURE TO CONFIRM
BUDGETARY CONSTRAINTS

Riva Properties v Foster [2017] EWHC 2574

® Claimant engaged the Architects to design a 5-star hotel near
Heathrow airport. The Claimant gave evidence that its budget
was £70m.

® The Architect came up with a design that would cost £195m,
and the Claimant increased the budget to £100m 1in reliance on
the Architect’s statement that the cost of the project could be
pushed down to that amount through value engineering.

® The Claimant could not obtain funding and discovered in the
process that it was impossible for the cost to be value- ‘

engineered down to £100m ﬂ. a PA VI FERTUBUHAN AKITEK MALAYSIA
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CASE EXAMPLE — FAILURE TO CONFIRM
BUDGETARY CONSTRAINTS

Riva Properties v Foster [2017] EWHC 2574

® The Claimant brought an action against the Architect for the
professional fees incurred in reliance on the Architect’s advice.

® The Architect took the position that there was no budget at all.

® Court held that the Architect was negligent as the architect had
a duty to confirm key requirements and constraints and budget
is clearly one of the constraints.

® Court also found that the Architect had been negligent when it
advised that the project could be value-engineered from £195m

to £100m. b
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CERTIFICATION FOR SCHEDULED
PAYMENTS UNDER SPA
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CASE EXAMPLE - FAILURE TO ISSUE PROPER
CERTIFICATION

Chin Sin Motor Works Sdn Bhd & Anor v Arosa Development
Sdn Bhd & Anor [1992] 1 MLJ 23 /|
L : PAYMENT
By a SPA, the 1t Plaintiff (purchaser) purchased a piece of land CERTIFICATE

with a building to be erected by the 15t Defendant.

The 2" Defendant, the Architect, was under a duty under the
SPA to certify each stage of completion of the building.

Certification was to be relied on by the 1% Plaintiff and 2" 2 A\\\\&
Plaintiff (financier) for the purpose of making instalment
payments to the 15 Defendant according to the schedule to the

SPA.
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CASE EXAMPLE - FAILURE TO ISSUE PROPER
CERTIFICATION

Chin Sin Motor Works Sdn Bhd & Anor v Arosa Development
Sdn Bhd & Anor [1992] 1 MLJ 23 |/
i - PAYM‘EN

Thereafter, 2nd Defendant (Architect) certified on 22 December CERTIFICATE
1986 that the building was completed to the stage of VP and <™

connection of water and electricity supply.

In fact, VP was only capable of being delivered on 7 March
1990.

BANY

Court found 2™ Defendant (Architect) liable for negligence and
ordered it to pay the 15 Plaintiff the extra loan interest it had to
pay its financier for the premature certification.
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WORKS DONE
FREE OF CHARGE
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CASE EXAMPLE — WORKS DONE FREE OF CHARGE

Lajonvarn v Burgess [2017] EWCA Civ 254 F R E E

A Landscape Architect and Project Manager agreed to supervise

a landscaping project for her friend for free. 0 F

The project ran into problems and was eventually abandoned.

The Landscape Architect was then sued by her friend. c H A R G E

Court found that the Landscape Architect was liable for
negligence.
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MISTATEMENTS
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CASE EXAMPLE — NEGLIGENT MISSTATEMENT

Day v Ost (1972) 2 NZLW 385

The Plaintiff was the plastering sub-contractor for the project.
He stopped work because he had not been paid.

Architect told him to resume work and assured him that he
would receive a progress payment and that the Employer would
pay the balance of his contract price.

In reliance on that assurance, he completed the work but
received only the progress payment, but not the rest of the
contract price.

Court found Architect liable for his failure to ensure that the
assurance given was true.
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WORKS DONE BY
ANOTHER CONSULTANT
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CASE EXAMPLE — WORK BY ANOTHER
CONSULTANT

Choy Meng Heng (@ Chai Min Hin & Anor v Immediate Strategy
Sdn Bhd [2010] MLJU 147

® The Plaintiffs purchased a shop-house unit from the 1%
Defendant (Developer). The 2™ Defendant is the Consultant
Engineer whereas the 3" Defendant is the Consultant Architect.

® The Plaintiffs discovered some defects after taking VP of the
unit and complained to the Engineer.

® The Engineer observed several structural defects and attributed
them to poor workmanship and lack of supervision.
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CASE EXAMPLE — WORK BY ANOTHER
CONSULTANT

Choy Meng Heng (@ Chai Min Hin & Anor v Immediate Strategy
Sdn Bhd [2010] MLJU 147

® During trial, the Architect gave evidence that he relied on the
Engineer to certify that the structural works were completed in
accordance with the structural drawings.

® This is corroborated by the independent expert called by the
Plaintiffs who gave evidence that typically site supervision is
part and parcel of the scope of works of a Consulting Engineer.

®* The High Court allowed the Plaintiffs’ claim against the
Engineer and dismissed the claim against the Architect.
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DELIVERY OF
VACANT POSSESSION
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CASE EXAMPLE — LATE DELIVERY OF VACANT
POSSESSION

Lok Kok Beng & 49 Ors v Loh Chiak Eong & Anor [2015] 4 MLJ
734 [FC]

® The case concerns units of industrial buildings purchased from
the Developer.

® The Respondents were the Consultant Architect appointed by
the Developer for the project. D E L!g ERY

® In was a term of the SPAs that the purchasers would obtain VP }' e
of the units within 24 months from the date of approval of the T
building plan.
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CASE EXAMPLE — LATE DELIVERY OF VACANT
POSSESSION

Lok Kok Beng & 49 Ors v Loh Chiak Eong & Anor [2015] 4 MLJ
734 [FC]

® Delays were occasioned by the Developer as (1) the layout plan
had to be amended to accommodate a neighbouring land owner
who refused to consent to some slope cutting on his property;
and (i1) the Developer had to build a toxic waste water
treatment plant as part of the requirements imposed by the
Department of Efficiency.

® The Architect refused to apply for the Certificate of Fitness
until the treatment plant was built by the Developer.
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CASE EXAMPLE - LATE DELIVERY OF VACANT
POSSESSION

Lok Kok Beng & 49 Ors v Loh Chiak Eong & Anor [2015] 4 MLJ
734 [FC]

® The purchasers brought an action against the Architect for the
losses suffered due to late delivery of VP.

DELIVERY

-

® Federal Court held that the Architects were not liable to the
purchasers and they owed no duty of care as the Architects were
not responsible for building the treatment plant and were not i UJU Pf THES
responsible for obtaining consent from the neighbouring land . Ty S
owner.
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CASE EXAMPLE — LATE DELIVERY OF VACANT
POSSESSION

Lok Kok Beng & 49 Ors v Loh Chiak Eong & Anor [2015] 4 MLJ
734 [FC]

® Federal Court also held that it is against public policy to impose
on Architects a duty to deliver VP within Developer’s
contractual period as it may compromise their professional duty
to ensure that the building laws are complied with.

DELIVERY
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SUMMARY

Architects can be found negligent for :

Failure to comply with requirements imposed by authorities (Steven Phoa Cheng Loon & Ors v
Highland Properties Sdn Bhd & Ors [2000] 4 MLJ 200 [HC])

Faulty or inadequate design (RSP Architects Planners & Engineers (formerly known as Raglan
Squire & Partners FE) v Management Corporation Strata Title Plan No. 1075) [1999] SGCA 30)

Failure to warn of danger (Clay v AJ Crump & Sons Ltd [1963] 3 All ER 687)

Failure to confirm budgetary constraints (Riva Properties v Foster [2017] EWHC 2574)
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SUMMARY

Architects can be found negligent for :

Failure to issue proper certifications under the sale and purchase agreement (See Chin Sin Motor
Works Sdn Bhd & Anor v Arosa Development Sdn Bhd & Anor [1992] 1 MLJ 23)

Any misstatements relied on (Day v Ost (1972) 2 NZLW 385)

Any works done free of charge (See Lajonvarn v Burgess [2017] EWCA Civ 254)

‘ i PA PERTUBUHAN AKITEK MALAYSIA
MALAYSIAN INSTITUTE OF ARCHITECTS



SUMMARY

Architects do not owe a duty of care :

for another consultant’s work (Choy Meng Heng (@ Chai Min Hin & Anor v Immediate Strategy
Sdn Bhd [2010] MLJU 147)

for delays in delivering vacant possession (Lok Kok Beng & 49 Ors v Loh Chiak Eong & Anor
[2015] 4 ML1J 734 [FC])

to the main contractor for any mistakes made in issuing interim certificates (L3 Architects Sdn
Bhd vs PCP Construction Sdn Bhd [2019] MLJU 972). However, Architects may be liable for
any actual losses suffered by the Contractor or Employer as a result of the mistake(s).
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